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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al.,  )
)

Plaintiffs, )
) Civil Action No. 96-1285 (RCL)

v. )
)

DIRK KEMPTHORNE, Secretary of )
the Interior, et al., )

)
Defendants. )

____________________________________)

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ OPPOSITION TO MOTION
TO COMPEL ATTORNEYS TO SIGN STATEMENT OF NON-PARTY OR RELEASE

EDDIE JACOBS AND ORDER RECONCILIATION AND REIMBURSEMENT

On August 30, 2006, Mr. Eddie Jacobs, a member of the Cobell class, filed a motion with

this Court seeking to have the Court compel Plaintiffs’ counsel to sign a “Statement of Non-

Party Or Release” for Mr. Jacobs and for an Order for reconciliation and reimbursement by

Defendants.  This motion is the latest in a long series of documents generated since at least 1998

by Mr. Jacobs through which he has attempted to disassociate himself from this litigation and

recover individual money damages.1

On September 15, 2006, Plaintiffs filed an opposition to Mr. Jacobs’ motion (“Opp.”).  In

their brief, Plaintiffs make several contentions against both Mr. Jacobs and the Department of the

Interior that are misleading or incorrect and, if not addressed, could lead the Court to

misunderstand the circumstances surrounding the unique situation involving Mr. Jacobs. 
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Accordingly, Defendants provide the following brief response to Plaintiffs’ opposition brief.

Plaintiffs initially assert that Mr. Jacobs did not meet and confer with class counsel and

did not represent in his motion that he met and conferred with defendants or their counsel before

filing his motion.  Opp. at 1 n. 1.  While Mr. Jacobs did not meet and confer with the

undersigned counsel for Defendants, it is wrong to imply, as Plaintiffs do, that the blame for

these recent filings rests with Mr. Jacobs because of his failure to communicate with Plaintiffs’

counsel.  Plaintiffs chide Mr. Jacobs by stating that, “[p]erhaps if Mr. Jacobs had met and

conferred with plaintiffs’ counsel prior to filing the Motion, he would have had a better

understanding of the status of the case and this exercise would have been unnecessary.”  Opp. at

2 n. 6.  This statement is misleading because it ignores that Mr. Jacobs had attempted to confer

with Plaintiffs’ counsel through written correspondence.

Mr. Jacobs’ declaration states that he wrote to Plaintiffs’ counsel about this matter in

March, 2006, but they did not answer him.  Declaration at 2.  A response from Plaintiffs’ counsel

might have given Mr. Jacobs “a better understanding of the status of the case,” and made this

exercise unnecessary. 

Notably, in February 2006 - well before the March meeting attended by Mr. Jacobs and

the Department of the Interior senior officials to which he alludes in his motion - Defendants’

counsel specifically requested that Plaintiffs’ counsel contact Mr. Jacobs to inform him that

Interior’s senior officials could not respond directly to Mr. Jacobs’ claims for a reconciliation

and reimbursement.  Attachment A.  This request was precipitated by Mr. Jacobs’ January 2006

written communication to the Special Trustee, Mr. Ross Swimmer, and others seeking that

reconciliation and reimbursement.  Following Mr. Jacobs’ written request to Interior, the



-3-

undersigned wrote to Plaintiffs’ counsel on February 22, 2006, and requested that they contact

Mr. Jacobs to inform him that the Department of the Interior could not respond directly to Mr.

Jacobs’ correspondence because he is a member of the plaintiff class in Cobell.  Attachment A. 

We are unaware of whether class counsel ever acted upon this information, and Mr. Jacobs’

present motion suggests that he did not hear from them.   

Instead of working with Mr. Jacobs, Plaintiffs use his motion as an opportunity to portray

Interior as threatening, contemptuous, and acting in bad faith.  In doing so, they fail to disclose

that Defendants asked them to address this matter with Mr. Jacobs well over six months ago, and

distort Mr. Jacobs’ assertions.  Plaintiffs wrongly claim that Mr. Jacobs “says that he was

approached by senior Interior Department officials” during a meeting in Oklahoma.  Opp. at 4. 

Mr. Jacobs did not state that he “was approached” by officials from the Department of the

Interior.  Instead, in both his motion and his declaration, Mr. Jacobs merely states that he 

made a presentation to the Intertribal Monitoring Association
(ITMA) Meeting on trust funds issues hosted by the Comanche
Nation in Lawton, Oklahoma (Statement of Eddie Jacobs Iim
Beneficiary attached hereto as Exhibit C).  Ross Swimmer, Special
Trustee and Donna Erwin, Deputy Trustee, Office of Special
Trustee, United States Department of Interior were present at the
ITMA meeting.

Mot. at 3; Jacobs Declaration at 1; Exhibit D at 1.  Further, a review of the presentation he made

at the meeting shows that it was Mr. Jacobs, before the assembled participants, who raised the

fact that Mr. Swimmer had not acted on his earlier request for a reconciliation and

reimbursement.  Exhibit C.  In light of these circumstances, Plaintiffs’ suggestion that Mr.

Swimmer and other senior officials may have made “a contemptuously improper class

communication” is, at best, ill-conceived.
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Similarly, Plaintiffs’ counsel at first acknowledge that they are “unable to confirm that he

[Mr. Jacobs], in fact, had been threatened by Special Trustee Ross Swimmer, and Deputy Special

Trustee Donna Erwin, that no accounting would be rendered . . .,”  Opp. at 3 n. 7.  Nevertheless,

one page later, Plaintiffs make the groundless accusation that obstructing class members’ ability

to retain relief in this litigation is Interior’s “obvious objective given their threat to continue to

withhold Mr. Jacobs’ historical accounting.”  Opp. at 4 (emphasis added).  Rather than heed the

court of appeals’ recent admonition to focus “on legal issues rather than on attacking the

government and its lawyers,” Cobell v. Kempthorne, 455 F.3d 317, 335 (D.C. Cir. 2006),

Plaintiffs have again taken aim without cause.  No reasonable basis exists to conclude that Mr.

Jacobs was faced with a “threat” to have his historical accounting handled differently than any of

the other Cobell class members.  There is also no basis for Plaintiffs’ inflammatory assertion that

Interior’s objective is to obstruct the historical accounting.  Contrary to Plaintiffs’ assertions,

Opp. 3, fn. 8, accountings have been completed, the historical accounting is ongoing, and

Interior is awaiting the Court’s permission to mail completed Statements of Account that were

submitted to the Court many months ago. 

Mr. Jacobs’ motion and its attachments demonstrate only that it has been Mr. Jacobs who

has repeatedly attempted to establish direct communications with Mr. Swimmer and other

Interior officials in an attempt to have his IIM account information considered by the

Department of the Interior apart from the Cobell litigation.  See Jacobs Declaration at 3-4, 6-7. 

Since at least 1998, Mr. Jacobs and Plaintiffs’ counsel have been informed by the Government

that, because he is a member of the plaintiff class in Cobell, Interior cannot communicate

directly with him about his claims for reconciliation and reimbursement.  Attachments B and C. 



2   Although we presume that it is not necessary, should the Court want further factual
information regarding events at the March 21, 2006 ITMA meeting, Defendants are prepared to
provide that information.
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That Mr. Jacobs has persisted in attempting to bring his claims to the attention of Mr. Swimmer

and others presents no reasonable basis to raise the specter of a violation of any communications

order in this case.2 
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